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(c) Except as provided in § 381.302(b), 
each petition for issuance of a declara-
tory order must be accompanied by the 
fee prescribed in § 381.302(a). 

[Order 225, 47 FR 19022, May 3, 1982, as 
amended by Order 395, 49 FR 35357, Sept. 7, 
1984] 

§ 385.208 [Reserved] 

§ 385.209 Notices of tariff or rate exam-
ination and orders to show cause 
(Rule 209). 

(a) Issuance. (1) If the Commission 
seeks to determine the validity of any 
rate, rate schedule, tariff, tariff sched-
ule, fare, charge, or term or condition 
of service, or any classification, con-
tract, practice, or any related regula-
tion established by and for the appli-
cant which is demanded, observed, 
charged, or collected, the Commission 
will initiate a proceeding by issuing a 
notice of tariff or rate examination. 

(2) The Commission may initiate a 
proceeding against a person by issuing 
an order to show cause. 

(b) Contents. A notice of examination 
or an order to show cause will contain 
a statement of the matters about 
which the Commission is inquiring, and 
a statement of the authority under 
which the Commission is acting. The 
statement is tentative and sets forth 
issues to be considered by the Commis-
sion. 

(c) Answers. A person who is ordered 
to show cause must answer in accord-
ance with Rule 213. 

§ 385.210 Method of notice; dates es-
tablished in notice (Rule 210). 

(a) Method. When the Secretary gives 
notice of tariff or rate filings, applica-
tions, petitions, notices of tariff or rate 
examinations, and orders to show 
cause, the Secretary will give such no-
tice in accordance with Rule 2009. 

(b) Dates for filing interventions and 
protests. A notice given under this sec-
tion will establish the dates for filing 
interventions and protests. Only those 
filings made within the time prescribed 
in the notice will be considered timely. 

§ 385.211 Protests other than under 
Rule 208 (Rule 211). 

(a) General rule. (1) Any person may 
file a protest to object to any applica-

tion, complaint, petition, order to show 
cause, notice of tariff or rate examina-
tion, or tariff or rate filing. 

(2) The filing of a protest does not 
make the protestant a party to the 
proceeding. The protestant must inter-
vene under Rule 214 to become a party. 

(3) Subject to paragraph (a)(4) of this 
section, the Commission will consider 
protests in determining further appro-
priate action. Protests will be placed in 
the public file associated with the pro-
ceeding. 

(4) If a proceeding is set for hearing 
under subpart E of this part, the pro-
test is not part of the record upon 
which the decision is made. 

(b) Service. (1) Any protest directed 
against a person in a proceeding must 
be served by the protestant on the per-
son against whom the protest is di-
rected. 

(2) The Secretary may waive any pro-
cedural requirement of this subpart ap-
plicable to protests. If the requirement 
of service under this paragraph is 
waived, the Secretary will place the 
protest in the public file and may send 
a copy thereof to any person against 
whom the protest is directed. 

§ 385.212 Motions (Rule 212). 
(a) General rule. A motion may be 

filed: 
(1) At any time, unless otherwise pro-

vided; 
(2) By a participant or a person who 

has filed a timely motion to intervene 
which has not been denied; 

(3) In any proceeding except an infor-
mal rulemaking proceeding. 

(b) Written and oral motions. Any mo-
tion must be filed in writing, except 
that the presiding officer may permit 
an oral motion to be made on the 
record during a hearing or conference. 

(c) Contents. A motion must contain a 
clear and concise statement of: 

(1) The facts and law which support 
the motion; and 

(2) The specific relief or ruling re-
quested. 

[Order 225, 47 FR 19022, May 3, 1982, as 
amended by Order 225–A, 47 FR 35956, Aug. 18, 
1982; Order 376, 49 FR 21705, May 23, 1984] 

§ 385.213 Answers (Rule 213). 
(a) Required or permitted. (1) Any re-

spondent to a complaint or order to 
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show cause must make an answer, un-
less the Commission orders otherwise. 

(2) An answer may not be made to a 
protest, an answer, a motion for oral 
argument, or a request for rehearing, 
unless otherwise ordered by the 
decisional authority. A presiding offi-
cer may prohibit an answer to a mo-
tion for interlocutory appeal. If an an-
swer is not otherwise permitted under 
this paragraph, no responsive pleading 
may be made. 

(3) An answer may be made to any 
pleading, if not prohibited under para-
graph (a)(2) of this section. 

(4) An answer to a notice of tariff or 
rate examination must be made in ac-
cordance with the provisions of such 
notice. 

(b) Written or oral answers. Any an-
swer must be in writing, except that 
the presiding officer may permit an 
oral answer to a motion made on the 
record during a hearing conducted 
under subpart E or during a conference. 

(c) Contents. (1) An answer must con-
tain a clear and concise statement of: 

(i) Any disputed factual allegations; 
and 

(ii) Any law upon which the answer 
relies. 

(2) When an answer is made in re-
sponse to a complaint, an order to 
show cause, or an amendment to such 
pleading, the answerer must, to the ex-
tent practicable: 

(i) Admit or deny, specifically and in 
detail, each material allegation of the 
pleading answered; and 

(ii) Set forth every defense relied on. 
(3) General denials of facts referred 

to in any order to show cause, unsup-
ported by the specific facts upon which 
the respondent relies, do not comply 
with paragraph (a)(1) of this section 
and may be a basis for summary dis-
position under Rule 217, unless other-
wise required by statute. 

(4) An answer to a complaint must 
include documents that support the 
facts in the answer in possession of, or 
otherwise attainable by, the respond-
ent, including, but not limited to, con-
tracts and affidavits. An answer is also 
required to describe the formal or con-
sensual process it proposes for resolv-
ing the complaint. 

(5)(i) A respondent must submit with 
its answer any request for privileged 

treatment of documents and informa-
tion under § 388.112 of this chapter and 
a proposed form of protective agree-
ment. In the event the respondent re-
quests privileged treatment under 
§ 388.112 of this chapter, it must file the 
original and three copies of its answer 
with the information for which privi-
leged treatment is sought and 11 copies 
of the pleading without the informa-
tion for which privileged treatment is 
sought. The original and three copies 
must be clearly identified as con-
taining information for which privi-
leged treatment is sought. 

(ii) A respondent must provide a copy 
of its answer without the privileged in-
formation and its proposed form of pro-
tective agreement to each entity that 
has either been served pursuant to 
§ 385.206 (c) or whose name is on the of-
ficial service list for the proceeding 
compiled by the Secretary. 

(iii) The complainant and any inter-
ested person who has filed a motion to 
intervene may make a written request 
to the respondent for a copy of the 
complete answer. The request must in-
clude an executed copy of the protec-
tive agreement and, for persons other 
than the complainant, a copy of the 
motion to intervene. Any person may 
file an objection to the proposed form 
of protective agreement. 

(iv) A respondent must provide a 
copy of the complete answer to the re-
questing person within 5 days after re-
ceipt of the written request and an exe-
cuted copy of the protective agree-
ment. 

(d) Time limitations. (1) Any answer to 
a motion or to an amendment to a mo-
tion must be made within 15 days after 
the motion or amendment is filed, un-
less otherwise ordered. 

(2) Any answer to a pleading or 
amendment to a pleading, other than a 
complaint or an answer to a motion 
under paragraph (d)(1) of this section, 
must be made: 

(i) If notice of the pleading or amend-
ment is published in the FEDERAL REG-
ISTER, not later than 30 days after such 
publication, unless otherwise ordered; 
or 

(ii) If notice of the pleading or 
amendment is not published in the 
FEDERAL REGISTER, not later than 30 
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days after the filing of the pleading or 
amendment, unless otherwise ordered. 

(e) Failure to answer. (1) Any person 
failing to answer a complaint may be 
considered in default, and all relevant 
facts stated in such complaint may be 
deemed admitted. 

(2) Failure to answer an order to 
show cause will be treated as a general 
denial to which paragraph (c)(3) of this 
section applies. 

[Order 225, 47 FR 19022, May 3, 1982; 48 FR 786, 
Jan. 7, 1983, as amended by Order 376, 49 FR 
21705, May 23, 1984; Order 602, 64 FR 17099, 
Apr. 8, 1999; Order 602–A, 64 FR 43608, Aug. 11, 
1999] 

§ 385.214 Intervention (Rule 214). 
(a) Filing. (1) The Secretary of Energy 

is a party to any proceeding upon filing 
a notice of intervention in that pro-
ceeding. If the Secretary’s notice is not 
filed within the period prescribed under 
Rule 210(b), the notice must state the 
position of the Secretary on the issues 
in the proceeding. 

(2) Any State Commission, the Advi-
sory Council on Historic Preservation, 
the U.S. Departments of Agriculture, 
Commerce, and the Interior, any state 
fish and wildlife, water quality certifi-
cation, or water rights agency; or In-
dian tribe with authority to issue a 
water quality certification is a party 
to any proceeding upon filing a notice 
of intervention in that proceeding, if 
the notice is filed within the period es-
tablished under Rule 210(b). If the pe-
riod for filing notice has expired, each 
entity identified in this paragraph 
must comply with the rules for mo-
tions to intervene applicable to any 
person under paragraph (a)(3) of this 
section including the content require-
ments of paragraph (b) of this section. 

(3) Any person seeking to intervene 
to become a party, other than the enti-
ties specified in paragraphs (a)(1) and 
(a)(2) of this section, must file a mo-
tion to intervene. 

(b) Contents of motion. (1) Any motion 
to intervene must state, to the extent 
known, the position taken by the mov-
ant and the basis in fact and law for 
that position. 

(2) A motion to intervene must also 
state the movant’s interest in suffi-
cient factual detail to demonstrate 
that: 

(i) The movant has a right to partici-
pate which is expressly conferred by 
statute or by Commission rule, order, 
or other action; 

(ii) The movant has or represents an 
interest which may be directly affected 
by the outcome of the proceeding, in-
cluding any interest as a: 

(A) Consumer, 
(B) Customer, 
(C) Competitor, or 
(D) Security holder of a party; or 
(iii) The movant’s participation is in 

the public interest. 
(3) If a motion to intervene is filed 

after the end of any time period estab-
lished under Rule 210, such a motion 
must, in addition to complying with 
paragraph (b)(1) of this section, show 
good cause why the time limitation 
should be waived. 

(c) Grant of party status. (1) If no an-
swer in opposition to a timely motion 
to intervene is filed within 15 days 
after the motion to intervene is filed, 
the movant becomes a party at the end 
of the 15 day period. 

(2) If an answer in opposition to a 
timely motion to intervene is filed not 
later than 15 days after the motion to 
intervene is filed or, if the motion is 
not timely, the movant becomes a 
party only when the motion is ex-
pressly granted. 

(d) Grant of late intervention. (1) In 
acting on any motion to intervene filed 
after the period prescribed under Rule 
210, the decisional authority may con-
sider whether: 

(i) The movant had good cause for 
failing to file the motion within the 
time prescribed; 

(ii) Any disruption of the proceeding 
might result from permitting interven-
tion; 

(iii) The movant’s interest is not ade-
quately represented by other parties in 
the proceeding; 

(iv) Any prejudice to, or additional 
burdens upon, the existing parties 
might result from permitting the inter-
vention; and 

(v) The motion conforms to the re-
quirements of paragraph (b) of this sec-
tion. 

(2) Except as otherwise ordered, a 
grant of an untimely motion to inter-
vene must not be a basis for delaying 
or deferring any procedural schedule 
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